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	Chapter 7 : Intellectual Property Rights

	Objective

APEC economies will:

a.
in conformance with the principles of the TRIPS Agreement:

· ensure adequate and effective protection, including legislation, administration and enforcement of intellectual property rights, 
· foster harmonization of intellectual property rights systems in the APEC region, 
· strengthen public awareness activities and 

· promote dialogue on emerging intellectual property policy issues, with a view to further improve intellectual property rights protection and use of the intellectual property rights systems for the social and economic benefit of members.

b. address the challenges for intellectual property rights arising from the rapid growth and developments of the New Economy by:
· establishing legal frameworks to promote creative endeavor and encourage on-line activity;

· ensuring a balance between the different rights and interests of copyright owners, users and distributors;

· establishing an appropriate balance among all stakeholders, including content providers and ISPs in terms of the liabilities for infringing intellectual property on-line; and

· providing incentives for innovation without sacrificing the community’s interest in reasonable access to information.



	Guidelines

Each APEC economy will: 

a.
ensure that intellectual property rights are granted through expeditious, simple, and cost-effective procedures;

b.
ensure that adequate and effective civil and administrative procedures and remedies are available against infringement of intellectual property rights; and

c.
provide and expand bilateral technical cooperation in relation to areas such as patent search and examination, computerization and human resources development in order to ensure adequate intellectual property right protection in compliance with the TRIPS Agreement.



	Collective Actions

APEC economies will take the following collective actions:

a.
Deepening the Dialogue on Intellectual Property Policy;

b.
Support for Easy and Prompt Acquisition of Rights:

(i)
Participation in International IP-related Systems

(ii)
Establishing Internationally Harmonized IPR Systems

(iii)
Cooperation on Searches and Examinations;

c.
Electronic Processing of IPR-related Procedures:

(i)
Electronic Filing Systems
(ii)
Dissemination of Information by Electronic Means;

d.
Appropriate Protection of IPR in New Fields:

(i)
Protection for Biotechnology and Computer-related Inventions

(ii)
Protection for Geographical Indications

(iii)
Electronic commerce;

e.
Cooperation for Improvements to the Operation of IP System;
f.
Establishing Effective Systems for IPR Enforcement:

(i)
Establishment of Enforcement Guidelines

(ii)
Exchange of Information Concerning IPR Infringement

(iii)
Cooperation with other fora/authorities

g.
Promoting IP Asset Management in APEC Economies;

h.
Raising Public Awareness;

i.
Facilitation of Technology Transfer through Ensuring IP Protection. 
The current CAP relating to intellectual property rights can be found in the Intellectual Property Rights Collective Action Plan.



	Australia’s Approach to Intellectual Property Rights in 2003
Australia maintains a strong and effective system of intellectual property (IP) protection.  The suitability of the IP regime is continually monitored and modified to address market and technological developments.  This system will continue to remain consistent with international standards of intellectual property protection.

Australia will continue actively to support international cooperation in the intellectual property field, with a strong focus on economies in the Asia-Pacific region.  The focus of this cooperation is changing from assisting regional economies to meet their legislative requirements under the WTO TRIPs Agreement to placing more emphasis on technical cooperation to help build expertise in IP administration and enforcement, including specialised training in fields such as biotechnology IP, and raising public awareness of IP issues.

Australia is conscious of the need to provide accessible, cost effective intellectual property rights.  Over the past several years, Australia has significantly reduced fees for patents, trade marks and designs.  The Australian Government plans to amend the legislation to enable IP Australia to offer right holders streamlined methods of fee payment, as well as electronic document lodgment.  This is expected to streamline and facilitate the process of obtaining intellectual property rights.  Cognisant of the importance of effective enforcement to the accessibility of IP rights, Australia is supportive of the development of stronger APEC cooperation on enforcement of IP rights. 

Contacts

Department of Foreign Affairs and Trade

Director, International Intellectual Property Section, Department of Foreign Affairs and Trade; Canberra ACT 0200 Australia; Telephone (+61) 2 6261 1111; Fax (+61) 2 6261 3514.

Attorney-General’s Department

Assistant Secretary, Copyright Law Branch, Attorney-General’s Department; Robert Garran Offices, National Circuit, Barton ACT 2600 Australia; Telephone: (+61) 2 6250 6313; Fax: (+61) 2 6250 5929; Email: copyrightlawbranch@ag.gov.au.

IP Australia

Susan Farquhar, Director, External Relations, IP Australia; PO Box 200 Woden ACT 2606 Australia; Telephone (+61) 6283 2443; Fax (+61) 6281 7247; Email: sfarquhar@ipaustralia.gov.au.

Department of Communications, Information Technology and the Arts

Kylie Browne, General Manager, Intellectual Property Branch (including the Australian Government’s Copyright Administration function), Department of Communications, Information Technology and the Arts; GPO Box 2154 Canberra ACT 2601 Australia; Telephone: (+61) 2 6271 1858; Fax: (+61) 2 6271 1633; Email: kylie.browne@dcita.gov.au, http://www.dcita.gov.au/ip. 

Department of Agriculture, Fisheries and Forresty - Australia (Plant Breeder’s Rights)

Doug Waterhouse, Registrar, PBR; PO Box 858 Canberra ACT 2601 Australia; Telephone (+61) 2 6272 3888; Fax (+61) 2 6272 3650; Email doug.waterhouse@affa.gov.au.
Australian Wine and Brandy Corporation (Geograhical Indications)
Ernie Sullivan, Registrar of Protected Names, Australian Wine and Brandy Corporation, PO Box 2733, Kent Town Business Centre, Kent Town SA 5071, Telephone: (+61) 8 8228 2000, Fax: (+61) 8 8228 2022  Email: awbc@awbc.com.au.




	Chapter 7 : Australia’s General Approach to Intellectual Property Rights in 2003

	Section
	 Improvements Implemented Since Last IAP
	Current Situation Regarding Laws and Administrative Procedures
	Further Action  Planned

	TRIPS implementation 


	No improvements implemented since the last IAP.


	The Australian Government is committed to providing a strong and effective intellectual property regime consistent with accepted international standards.  Australia has fully implemented all of its WTO TRIPs obligations and will continue its activities in fulfilling its ongoing obligations under the Agreement. 

	No further improvements planned.

	Ensuring the Expeditious Granting of IP Rights


	Copyright

The Copyright Amendment (Parallel Importation) Act 2003 was passed by Parliament on 27 March 2003 and has since commenced.  The amendments allow the parallel importation of non-infringing computer programs (together with electronic versions of books, periodical publications and sheet music).  See http://scaleplus.law.
gov.au/html/comact/11/6631/top.htm.

Patents, Trademarks & Designs

The Intellectual Property Laws Amendment Act 2003 was passed by Parliament on 19 June 2003 and received the Royal Assent on 26 June 2003.

This Act amends the extension of time provisions in the Patents, Trade Marks and Designs Acts. Under the amended Acts, where a time period is not complied with because of an error or omission by a third party, such as a contractor performing services for the Patent, Trade Marks or Designs Office, the time period can be extended. These amendments commenced on 24 July 2003.  See
http://scaleplus.law.gov.au/html/comact/11/6653/top.htm.
The Act also replaces the current regime for the disclosure of search results under sections 45 and 101D of the Patents Act. The new search results regime will require applicants and patentees to disclose the results of searches conducted by other Patent Offices in respect of corresponding applications filed overseas.

The amendments to sections 45 and 101D of the Patents Act will commence on 26 August 2003. 

Patents

The Patents Amendment Regulations 2002 (No 4) amend the Patents Regulations to implement decisions taken at the PCT Assembly and Budapest Treaty Assembly meetings in Geneva from 23 September to 1 October 2002.  They also update the list of Convention countries in Sch 4 to the Patents Regulations to include the Seychelles as a result of its recent accession to the Paris Convention.  See http://scale
plus.law.gov.au/html/numrul/19/9611/top.htm.
Trade marks

The Trade Marks Amendment Regulations 2002 (No 1) amend the Trade Marks Regulations 1995 to allow a divisional application for a trade mark application to be made any time from the date on which the amendment is requested to one month after the date of notification of the amendment. They also make mandatory the removal from, or restoration of a person’s name to, the Register of Trade Marks Attorneys on request and payment of the appropriate fee within the prescribed period. They also update the list of Convention countries in Sch 10 to the Trade Marks Regulations to include the Seychelles.  See http://scaleplus.
law.gov.au/html/numrul/19/9612/top.htm.
Designs

The Designs Amendment Regulations 2002 (No 1) amend Schedule 2A to the Designs Regulations 1982 to update the list of Convention countries by including the Seychelles.  See 
http://scaleplus.law.gov.au/html/numrul/19/9610/top.htm.
	Copyright

Copyright exists in works and other subject-matter by virtue of the Copyright Act 1968 (the Copyright Act). 

No formalities are required for subsistence of copyright in Australia under the Copyright Act.  There is no system of registration of copyright, voluntary or mandatory.  Copyright protection is granted automatically where the substantive requirements are fulfilled.  This is unlike the position with patents, registered trade marks, designs and plant breeders' rights where registration is a precondition to protection.  

Responsibility for the administration of Australian Government copyright in published Australian Government material lies with the Commonwealth Copyright Administration in the IP Branch of the Australian Department of Communications, IT and the Arts. The priority of the CCA is to progress public access to government copyright materials.  This is being progressed in consultation with relevant agency and stakeholder interests.  Information about Australian Government copyright and how to obtain a right to reproduce is available at:  http://www.dcita.gov.au/cca.
Patents Trademarks & Designs

As part of IP Australia’s Online Action Plan, the Online Services (OLS) area was made available for public access via the IP Australia website on 29 July 2002. Its purpose is to provide a one-stop facility for online business transactions with the organisation. It currently offers an array of services including lodgment of patent and trade mark applications, searching of public records, and secures online payment. 
Another important feature of Online Services is the provision of searchable Trade Mark and Design journals. These e-journals are electronic versions of the official journals with a similar layout to the paper based publications currently in circulation but offer the added advantage of an online search feature.

Projects currently underway include providing more electronic forms and increasing the range of information available in electronic format. The existing Online Services site search parameters and functionality are also being reviewed and improved.

Designs

The Designs Bill 2002 and the Designs (Consequential Amendments) Bill 2002 were introduced into Parliament on 11 December 2002. The Bills were referred to the Senate Economics Legislation Committee on 5 March 2003 and the Committee’s report was tabled on 28 May 2003. 

The Committee recommended that::
· the Senate approve the Bills; 
· the Government examine whether the Bills will give rise to any adverse effect on the safety standards for spare parts; and

· the draft regulations be published as soon as possible.  
See http://scaleplus.law.gov.au/html/bills/0/2002/0/2002121205.htm.
Geographical Indications

The Geographical Indications Committee of the Australian Wine and Brandy Corporation administers applications for the determination of geographical indicatins for wine under the provisions of the Australian Wine and Brandy Corporation Act 1980 and Regulations under that Act.

	Copyright

The Government has committed itself to acceding to the 1996 WIPO Copyright Treaty and the 1996 World Intellectual Property Organisation (WIPO) Performances and Phonograms Treaty (WPPT), subject to completion of the necessary legislative and consultative processes.

The Designs (Consequential Amendments) Bill 2002 was introduced into the House of Representatives on 11 December 2002.  The Bill contains amendments to the provisions in the Copyright Act which limit copyright protection for drawings that become designs for mass-produced industrial products.  This Bill, with the Designs Bill 2002, gives effect to the Government's response to the Australian Law Reform Commission (ALRC) Report No. 74 on Designs.  See 
http://parlinfoweb.aph.gov.au/piweb/browse.aspx?NodeID=69.
On 1 April 2003 a review commenced into the operation of amendments made to the Copyright Act by the Copyright Amendment (Digital Agenda) Act 2000.  Those amendments introduced a new right of communication to the public, updated fair dealing exceptions for the digital environment and clarified the liability of Internet Service Providers (ISP).  The review is due to be completed in the first half of 2004.  See
http://agnet.ag.gov.au/WWW/SECURITYLAWHOME.NSF/Alldocs/0D4541203B5D600CCA256D280014F02A?OpenDocument. 

The Government has announced that amendments to the Copyright Act will be introduced into Parliament which will provide for Indigenous communal moral rights in relation to a work (including an artistic work) or film.  See
Http://www.dcita.gov.au/Article/0,,0_4-2_4008-4_114525,00.html.
On 1 October 2002, the Attorney-General released a report by the Copyright Law Review Committee (CLRC) into the enforceability of contracts which modify exceptions to the rights of copyright owners under the Copyright Act.  The Government is considering its response to the report.

Patents, Trademarks & Designs

IP Australia is now finalising the amendments to the Patents Regulations that are needed to implement the details of the new disclosure regime in the  Intellectual Property Laws Amendment Act 2002. It is intended that the Regulations will allow applicants and patentees sufficient time to prepare for compliance with the new regime before compliance becomes mandatory. 
Trade Marks

A review of the trade marks legislation is expected to be commenced in 2003-2004.

Collecting Societies Code of Conduct

The collecting societies have committed to reviewing the operation of the voluntary industry code of conduct within two years of its implementation in January 2002.


	Effective Enforcement of IP Rights


	Copyright

On 26 June 2003 the Government released its response to a House of Representatives Committee report into copyright enforcement (Cracking down on copycats).  Recommendations for legislative change accepted by the Government were implemented in the Copyright Amendment (Parallel Importation) Act 2003.

Amendments in the Copyright Amendment (Parallel Importation) Act 2003 strengthen civil and criminal remedies against copyright infringement, including by:

(i) easing the burden of proof of subsistence and ownership of copyright ;

(ii) increasing the monetary penalty for infringing importation;
(iii) placing the onus on importers to prove the copyright legitimacy of their imports in any civil actions for infringing importation in relation to works able to be legally parallel imported; and

(iv) providing for deterrence in the award of additional damages in civil actions.  See 
http://scaleplus.law.gov.au/html/comact/11/6631/top.htm.
Plant Breeder’s Rights

In December 2002 the Australian Government passed amendments to the Plant Breeder's Rights Act 1994 designed to:

· clarify the rights of plant breeders in certain circumstances where restrictions are imposed;

· enhance access to the PBR scheme; and

· improve administration.
The bill to amend the legislation and associated information is available at http://parlinfoweb
.aph.gov.au/piweb/browse.aspx?NodeID=807.
The consolidated legislation is available at http://scaleplus.
law.gov.au/html/pasteact/browse/TOCPL.htm.
The Plant Breeder’s Rights Office has placed all descriptions and images of granted varieties and varieties for which applications have been lodged on-line in a searchable database at .www.affa.gov.au/pbr.

	Copyright
The owner of a copyright may bring an action if that copyright is infringed.  Sections 115 and 116 of the Copyright Act set out a range of civil remedies, including:

· injunctions;

· an account of profits;

· damages for infringement;

· additional damages;

· delivery up of infringing copies; and

· damages for conversion or detention of infringing copies.

In 2000 a number of discrete rights and remedies were added to the Copyright Act in respect of anti-circumvention measures and electronic copyright management information to prevent online piracy (sections 116A to 116D).  These provisions are currently being reviewed (see opposite).

There are border control provisions (sections 134B to 135AK) that allow Customs authorities to seize infringing copies of copyright material being imported into Australia.  These provisions are activated by the copyright owner giving Customs a written notice objecting to the importation.

The Copyright Act establishes a range of criminal offences that apply to most dealings with infringing copies for a commercial purpose.  Prohibited acts include; importing, distributing, making, selling, hiring and offering for sale or hire.  

Copyright offences are enforced by the Australian Federal Police as well as the State and Territory police services.

The Intellectual Property Enforcement Consultative Group operates as a forum for law enforcement agencies and industry bodies to exchange information and improve practical cooperation.

Industrial Property

Enforcement of patent, trade mark, design rights and PBRs is primarily the responsibility of holders of the rights.  The respective acts provide for civil actions through which the courts may make orders for injunctive relief and award of damages.  The Trade Marks Act 1974 (s.146) defines intentional use of false trade marks as a criminal offence.  The Patents Act 1990 (s.178) defines falsely claiming a patent right as a criminal offence.  The Australian Federal Police investigate criminal matters with prosecutions conducted by the Director of Public Prosecutions.  However, civil actions are the predominant method of enforcement of intellectual property rights in Australia.

Plant Breeder’s Rights (PBRs)

As for Industrial Property, above.
There are also penalties under the PBR legislation for different kinds of false representation.

Geographical Indications
Wine Geographical Indications (GIs) are enforced under the Australian Wine and Brandy Corporation Act 1980.  The maximum penalty is two years imprisonment..

	Advisory Council on Intellectual Property 

The Advisory Council on Intellectual Property (ACIP) advises the Minister for Industry, Tourism and Resources, and IP Australia on matters relating to intellectual property policy and the strategic administration of IP Australia.

ACIP’s current work program includes:

· a consideration of extending the jurisdiction of the Federal Magistrates Service to cover IP matters;

· a review of the enforcement of trade marks;

· exploring options to protect names or images associated with national icons;

· an examination of the exclusion of plant and animal subject matter from the innovation patent; and

· developing a position on the patenting of business systems.

More information, including membership and updates on the council’s reviews, is available at http://www.acip.gov.au.

	Public Education and Awareness of IP, enhanced IP user skills


	Copyright

On 5 June 2003 the Minister for Communications, Information Technology and the Arts launched an online Guide to Digital Rights Management (DRM).  The Guide contains practical advice on DRM and is intended to reduce the time and effort currently spent in negotiations between copyright owners and users on management of online issues. The Guide also identifies ways in which the intellectual property framework in a digital environment can be made more efficient and less expensive for digital content producers who are working with a range of digital media and online content.  

The DRM Guide is available at http://www.dcita.gov.au/drm/.

Patents Trade marks & Designs

IP Australia launched the 2002 edition of its Customer Service Charter on 9 December 2002.

The Charter is the result of an extensive review process including widespread consultation with customers, stakeholders and staff.  The Charter defines the type and level of service customers can expect in dealing with IP Australia including a number of service standards and commitments.  IP Australia is committed to monitoring its performance against the standards defined in the Charter and will be introducing regular updates on its website to report on its progress.  The Charter will be used to actively review IP Australia’s processes and ensure the needs of customers are met.  The new Charter is available via the IP Australia website at www.ipaustralia.gov.au/about/A_cust.htm. 

IP Australia has developed a new information resource for those starting out in business. The resource is designed for the small-to-medium-enterprises sector. Smart Start is a free booklet that addresses issues ranging from understanding the different types of IP through to strategies for IP management and commercialisation in a small business situation.  See http://www.ipaustralia.gov.au.
IP Australia presented a series of seminars throughout May 2003, designed to inform managers of small to medium businesses about the importance of protecting IP, and about IP issues of key relevance to the small to medium business sector.  The seminars took place in Brisbane, Canberra, Sydney, Melbourne, Adelaide and Perth. 

Plant Breeder’s Rights

An Expert Panel on Breeding has released a report addressing difficult breeding issues in the context of the Plant Breeder’s Rights Act 1994.  The report can be accessed at http://www.anbg.
gov.au/breeders/index.html.

The Plant Breeder’s Rights Office and the Australian Centre for Intellectual Property in Agriculture have commenced a project to produce a legal commentary on the Plant Breeder’s Rights Act 1994.  The commentary is intended to improve understanding and awareness of the legislation, particularly in relevant industry circles.  Anticipated release of the commentary is mid 2004.

	IP Information Resources – Main Website

Australian Government agencies have developed the IP Portal, as the prime web based resource assisting user access to IP information available through the Australian Government (see http://www.ipaccess.gov.au).

Other Sites

The Department of Foreign Affairs and Trade has issued a booklet providing a background briefing on the TRIPS Agreement.  This booklet, together with other material relating to Australia and TRIPS, can be found at http://www.dfat.gov.au/ip.

IP Australia has in place a comprehensive marketing program which aims to increase public awareness of intellectual property issues and educate the community about the commercial benefits of protecting intellectual property rights.  IP Australia continues to revise and re-issue various pamphlets that assist its clients to understand and use the IP system.  IP Australia also continues with relationship marketing with patent attorneys, international offics and business advisers.  More information is available via the IP Australia website at http://www.ipaustralia.gov.au.  

The Department of Communications, Information Technology and the Arts maintains an online copyright information resource, with a particular focus on recent developments in copyright law such as parallel importation, moral rights and digital copyright reforms (see: http://www.dcita.gov.au/Subject_Entry_Page/0,,0_1-2_
12,00.html). 
The Attorney-General’s Department maintains a comprehensive set of publications to inform the public about recent developments in copyright law and to answer frequently asked questions (see:  http://www.ag.gov.au/ip/Publications.htm).

The Attorney-General’s Department publications include a booklet, Copyright Law in Australia: A Short Guide, that is distributed widely for public education purposes (seehttp://law.gov.au/publications/
copyrightaus99.htm).

The Attorney-General’s Department regularly distributes an electronic newsletter, the "AGD e-news on copyright", to inform stakeholders of current developments in copyright law and policy (see http://law.gov.au/copyright_enews).  

Australian Government agencies regularly give presentations to workshops, conferences and university students about copyright issues.

Other public education activities in the field of copyright are undertaken principally by the Arts Law Centre of Australia (http://www.artslaw.com.au/) and the Australian Copyright Council (ACC) (www.copyright.org.au).  These are primarily seminars and publications.  The ACC receives some Government and private industry funding.

The Plant Breeder’s Rights office publishes the quarterly Plant Varieties Journal and pamphlets to inform stakeholders of current developments in PBR law and policy.

The Australian Wine and Brandy Corporation publishes a bi-monthly newsletter called the Wine Contact, which among other things contains information on status of Geographic Indicators that have been registered. 


	Copyright

The Australian Government’s IT IP Guidelines are expected to be reviewed in late 2003 to ensure they maintain relevance within the IT industry.  The review process will seek input regarding effectiveness of the guidelines and identify areas where updated information would be relevant by consulting broadly across Australian Government and industry interests. The review will also consider the outcome of a Performance Audit of Government IP Management undertaken by the Australian National Audit Office.  The ANAO report is expected in late 2003.



	APEC Cooperation on IP Issues


	Plant Breeder’s Rights

In November 2002 Mr Jagveed Sindhu, Director, Asia and Pacific Seed Association, visited Australia from Thailand at the invitation of the PBR Office to deliver an address on capacity building for the PBR system in the Asia Pacific Region at a conference organised by the Australian Centre for Intellectual Property in Agriculture in Canberra.

In March 2003 a Japanese PBR delegation visited Australia and New Zealand on a fact-finding mission focused on harmonizing variety registrations within UPOV and in the Asia Pacific Region in particular.  The aim of the delegation was to improve understanding of: DUS trials using the Australian breeder testing system; the role of qualified persons (QPs) throughout the application process; and the propagation, testing, and description of selected Australian ‘native’ species for which PBR applications have been or will be lodged in Japan.
The Ministry of Agriculture, People’s Republic of China, and the Australian Department of Agriculture, Fisheries and Forestry jointly sponsored a plant variety protection officer from China to work in the Australian Plant Breeder’s Rights Office for a six-month period commencing in April 2003 to promote harmonisation of plant intellectual property legislation, standards and administration.

Geographical Indications.

DFAT and IP Australia have a commenced a 3 stage training program on geographic indications for member economies.  The first part of stage 1, a seminar on Bangkok was completed in May 2002.


	The WIPO-Australia joint working group coordinates many of Australia’s ongoing cooperative activities.

Australia will continue to participate actively as a lead economy for a number of agenda items in the APEC IP Rights Experts Group (IPEG).

Ongoing cooperative activities, including bilateral technical cooperation, will continue.

APEC Intellectual Property Rights Experts Group

Under funding received from APEC under its Trade and Investment Liberalisation and Facilitation (TILF) program, IP Australia is managing a project to develop a public education and awareness program for Indonesia, Philippines and Vietnam.   The program seeks to communicate the benefits of an effective intellectual property (IP) system for individuals and, business advantages for companies.  

The project will be completed by December 2003, subject to health issues in the region, with the following outcomes:

· development of web sites for the national IP Offices;
· assistance with updating and reprinting an IP Q&A booklet (Indonesia only);
· provision of a publication for small scale industries & SMEs about IP issues;
· provision of a publication for Government institutions/officials about IP issues;

· public education and awareness training for key IP Office staff;

· development of a basic public education and awareness program strategy for SMEs, inventors, R&D institutes and the tertiary sector (Philippines only); and 
· provision of a structure for IP seminars for SMEs (Philippines only).
Geographical Indications.

Australia has organized a three stage training program focusing on the benefits of effective implementation of intellectual property (IP) rights, particularly for exports of regional products, with particular reference to geographical indications (GIs).

Stage One was the delivery of two, two-day seminars run in Bangkok (13-14 May, 2003) and Beijing (4-6 August) focusing on the benefits of effective implementation of IP with particular reference to GIs.  
Stage Two will be tailored technical assistance to targeted IP offices. 
Stage Three will be a follow-on study visit to Australia for selected participants.

	APEC Intellectual Property Rights Experts Group

Finalisation of the APEC TILF program with Philippines, Indonesia & Vietnam by December 2003. 

IP Australia will be developing a discussion Board on the APEC IPEG Web site for IPEG economy officials to improve management of intersessional business.

IPEG IP Toolkit

IP Australia will develope an IP enforcement data base for inclusion on the APEC IPEG Web site. 
Australia is developing a 5 day workshop to be held later in 2003 within the Asia region focusing on regional problems in respect of IPR Enforcement and Border control.

IPR Service Centre

Australia will be preparing to implement an IPR Service Centre as part of the APEC wide implementation of this proposal by Japan.

Geographical Indications.

Continued implementation of the 3 stage training program.



	Improvements in Australia’s Approach to Intellectual Property Rights Since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Implemented to Date

	General Policy

Position


	As a net importer of technology, the Australian Government had determined that the international standards that have received general acceptance were appropriate for Australia.  Australia was active in international negotiations to determine new norms for intellectual property protection including enhancement of existing standards where this was considered to be needed.

Australia had fully implemented all of its WTO TRIPs obligations by 1 January 1996 and continued its activities in fulfilling its ongoing obligations under the Agreement, including technical cooperation (Article 67), international cooperation (Article 69) and least-developed country members (Article 66.2).

Australia provided IP technical assistance to a number of APEC member economies.  This assistance covered a wide range of areas including human resource development, raising of awareness of the importance of intellectual property, TRIPs implementation, enforcement and protection of intellectual property, and the processes and skills needed for the effective protection and exploitation of intellectual property.
	In 1998, IP Australia undertook a review of the regulatory regime for patent attorneys and introduced a new regime, which included the deregulation of professional practice in trade marks and designs.  Introduced a new and separate registration for trade marks attorneys.  Began developing a revised disciplinary regime and a new code of conduct for patent and trade marks attorneys.

In 1998, IP Australia introduced a Customer Service Charter, which includes standards of service delivery.

In 1998, IP Australia introduced a nationwide telephone number to provide customer access from anywhere in Australia for the cost of a local call.

Australia acceded to the 1991 revision of the International Convention for the Protection of New Plant Varieties (UPOV) in December 1999.

The Copyright Law Review Committee (CLRC) reports on "Simplification of the Copyright Act" and "The Jurisdiction and Procedures of the Copyright Tribunal" and “Copyright and Contracts” were presented to the Australian Government and published.

The House of Representatives Standing Committee on Legal and Constitutional Affairs reports, "Don't Stop the Music!", on copyright, music and small business, and “Cracking down on Copycats” on the enforcement of copyright  were presented, and the Australian Government's response announced.

A detailed Australian Government response to the recommendations of the IP and Competition Review (Ergas) report was released in August 2001. 



	Ensuring the Expeditious Granting of IP Rights


	The expeditious granting of IP rights was administered through a range of legislation.  IP Australia (which incorporated the Patent, Trade Marks and Designs Offices established between 1904 and 1906) administered much of Australia’s industrial property legislation.  The Acts administered by IP Australia were the Patents Act 1990, the Trade Marks Act 1995 and the Designs Act 1906.

These Acts, with their subordinate regulations, supplied the legislative basis for the patent, trade mark and design systems of Australia.  All were TRIPs-compliant by 1996.  They included provisions for:

· the administration of each distinct Office, including the powers of the Commissioner of Patents and Registrars of Trade Marks and Designs;

· the registers of patents, trade marks and designs;

· the making and processing of applications for grant of a standard or petty patent or registration of a trade mark or design;

· charging of fees;

· publication of journals;

· infringement proceedings to protect or enforce rights in patents, registered trade marks or registered designs;

· registration and rights of practice of patent attorneys;

· review of decisions of the Commissioner and Registrars by the Administrative Appeals Tribunal; and

· jurisdiction of courts in appeals against decisions of the Commissioner and Registrars.

There were several other acts administered by IP Australia in 1996.

· The Olympic Insignia Protection Act 1987 provided the Australian Olympic Federation Incorporated with a monopoly in the Olympic insignia and provided that the insignia were not to be used in trade or commerce unless a licence for such use had been granted by the Federation.  The Act also provided for the registration of up to ten Olympic designs.

· The Sydney 2000 Games (Indicia and Images) Protection Act 1996 provided protection for the Sydney 2000 Olympic Games against ambush marketing. 

Australian copyright law was governed by the Copyright Act 1968 which was was administered by the Attorney-General's Department, with policy responsibilites for most matters shared with the Department of Communications, Information Technology and the Arts.  The Act made provision for:

· the range of subject matter protected by copyright;

· the scope of protection;

· the term of protection (with certain exceptions, the author’s life plus 50 years);

· necessities for subsistence of copyright; 

· qualifications to copyright protection;

· civil and criminal remedies; and

· collective administration.

The Circuit Layouts Act 1989 was administered by the Attorney-General's Department.  The Act did not require the registration of layout-designs of integrated circuits for protection to be provided.

The Plant Breeder’s Rights Act 1994 was administered by the Department of Primary Industries and Energy (now Department of Agriculture Fisheries and Forestry).  PBR granted proprietary rights to breeders of certain new varieties of plants and fungi.  PBR was TRIPS-compliant and included provisions similar to those, but restricted to plant varieties, indicated for the Patents Office (above).

The Geographical Indications Committee of the Australian Wine and Brandy Corporation administered application for the determination of geographical indications for wine under the  provisions of the Australian Wine and Brandy Corporation Act 1980 and Regulations under this Act.


	Australia has:

· extended the provisions of Articles 3 and 4 of Paris Convention for the Protection of Industrial Property 1883 to all WTO members (as a consequence, all WTO members can now be accorded recognition for the “priority date” claimed for patent, trade mark and design applications) (1998 IAP);

· amended the Patents Act 1990 to provide for extensions of term of up to 5 years for 20-year standard pharmaceutical patents and to allow springboarding (preparation for generic copying of drugs) for eligible patents (1998 IAP);

· amended the Australian Therapeutic Goods Act 1989 to protect confidential data submitted to the Therapeutic Goods Administration for the registration of pharmaceutical products containing new chemical entities.  The legislation provides protection for a period of 5 years from the date of registration (1998 IAP);

· amended the Plant Breeder’s Rights Act 1994 to improve access to the scheme by breeders and to improve the operational efficiency of the PBR office;

· enacted legislation to protect confidential data submitted to the National Registration Authority for Agricultural and Veterinary Chemicals to register new agricultural or veterinary chemical products (1999 IAP); and

· hosted a workshop in Melbourne in December 1998 on the practicalities of patenting (including PBR) and licensing biotechnology.  The workshop was aimed at researchers and was designed to strengthen APEC members’ economic opportunities and trade positions with regard to biotechnology (1999 IAP).

Australia is aware of the need to provide accessible, cost effective intellectual property rights.  In January 1998, Australia amended its patents, trade marks and designs legislation to reduce and abolish certain administrative fees, leading to a reduction in charges for customers of approximately 10 per cent.  A second reduction in fees took effect from November 1998, leading to a further reduction in charges of around 13 per cent (1998 IAP).

In February 1999, the Australian Government announced proposed changes to Australia's industrial designs system.  The existing legislation has been in place since 1906 and has not kept up-to-date with existing philosophies.  The proposed changes will result in a more cost effective system that better protects designers' creations against copying.  The Australian Government will release the bill as an exposure draft before introducing it into Parliament, thereby enabling interested parties to examine the bill and make suggestions to improve it (1999 IAP).

On 24 May 2001, the Australian Government introduced a second tier patent system [Innovation Patent] to protect incremental inventions and to make other minor amendments to improve the efficiency of the legislation.  The new system replaced the petty patent system which had been in operation since 1979 and was not well used.   The new innovation patent should appeal to SMEs as it will be quick and easy to obtain and help replace the compliance burden on SMEs.  It will last for up to eight years and will have a standard of inventiveness below the level needed to qualify for standard patents.  The innovation patent should help stimulate innovation by Australian businesses as it will enable inventors to better capture benefits from their lower level inventions.  The introduction of the Innovation Patent also enabled the electronic filing of applications (1999 IAP).

On 11 July 2001, Australia's accession to the Madrid Protocol came into force (2000 IAP).

The Australia Designs Office Examination Manual was added to the IP Australia web site (2002 IAP).

Amendments to the Patents Regulations concerning PCT designations - 1 January 2002 (2002 IAP).

Amendments to the Patents Act 1990 to introduce a number of issues including a grace period - 1 April 2002 (2002 IAP).

Amendments to the Trade Marks Act 1974 - 22 August 2001 (2002 IAP).

Amendments to the Patents Act 1990 in relation to novelty and inventive step criteria - 1 April 2002 (2002 IAP).

Amendments to the Copyright Act 1968 in 1998 removed controls on parallel importation of music CDs made legitimately in other countries.  As a result, non-pirate CDs can be imported into Australia without the consent of the Australian copyright owner. The amendments also included a range of measures that improve protection for owners of copyright in sound recordings.  In civil proceedings for importation of infringing copies of CDs, the onus of establishing the defence that the imported CD was not an infringing copy is placed on the importer or distributor. The amendments also increased the maximum monetary penalties for copyright offences.  Persons convicted face fines of over $60 000 per offence and/or 5 years imprisonment. Corporations can be fined over $300 000 per offence. 

In 1998, the Copyright Act 1968 was amended to reform copyright law in relation to the importation of packaging and labelling.  From January 2000, the parallel importation of ‘non-infringing accessories’ has not been able to be prevented by using the copyright materials on, or with the accessories.  
Without this change, business with exclusive distribution rights for various non-copyright imported goods such as toys, shoes, liquor, cosmetics and clothing would be able to continue using the copyright in the packaging and labelling of those goods to stop other businesses from importing and reselling those goods.  

Amendments in 1998 established the ownership of on-line copyright by newspaper proprietors in the works of their employees, made reforms to the damages remedy for copyright infringement and streamlined the statutory licences for copying for education, for persons with disabilities and by governments for official purposes.

Amendments to the Copyright Act 1968 in 1999 clarified or established the right of owners and licensees of legitimate copies of computer programs to make back-up copies and to decompile them for the purposes of making interoperable products of correcting errors and of testing their security.

Amendments to the Copyright Act 1968  in 2000 introduced comprehensive provisions for the moral rights of authors of works and the producers, directors and screenwriters of films, including the right of attribution of authorship, the right against false attribution and the right of integrity(ie. the right against treatment of a work that demeans the author’s honour or reputation).

The Copyright Amendment (Digital Agenda) Act 2000 was passed by the Australian Parliament in August 2000 and commenced on 4 March 2001.  The Digital Agenda Act implemented major reforms to the Copyright Act in order to update Australia’s copyright regime to take into account the rapid development of new technologies (see: http://www.
austlii.edu.au/au/legis/cth/num_act/caaa2000n1102000321). 

The Copyright Amendment (Parallel Importation) Act 2003 was passed by Parliament on 27 March 2003 and commenced on 15 April 2003. The Act amends the Copyright Act to allow the parallel importation of non-infringing computer software (as well as books, periodical publications and sheet music in electronic form).  These amendments also strengthen civil and criminal remedies against copyright infringement, including by easing the burden of proof of subsistence and ownership of copyright..  See http://scaleplus.law.gov.au/html/comact/11/6631/top.html.
The Intellectual Property Laws Amendment Act 2003 enables extension of time to be sought for errors or omissions by 3rd parties. [2003 IAP]

The Patents Amendment Regulations 2002 (No 4), Trade Marks Amendment Regulations 2002 (No 1) and the Designs Amendment Regulations 2002 (No 1) amend the schedule of conventions countries to include the Seychelles. [2003 IAP]



	Effective Enforcement of IP Rights


	Enforcement of patent, trade mark, design rights and PBRs was primarily the responsibility of holders of the rights.  The respective acts provided for civil actions through which the courts may make orders for injunctive relief and award of damages.  The Trade Marks Act 1974 (s.146) defined intentional use of false trade marks as a criminal offence.  The Patents Act 1990 (s.178) defined falsely claiming a patent right as a criminal offence.  The Australian Federal Police investigated criminal matters with prosecutions conducted by the Director of Public Prosecutions.  However, civil actions were the predominant method of enforcement of intellectual property rights in Australia.

Binding enforcement of copyright was undertaken through civil or criminal action in the courts.  Civil action remedies were damages, injunctions (permanent and interlocutory) and accounts of profits.  Under some circumstances, conversion damages, additional damages (reflecting the flagrancy of the breach) and delivery up of infringing goods were available (eg. s.115 and 116 of the Copyright Act 1968).  Under the Copyright Act 1968, criminal actions were possible in relation to most infringements if the context was a commercial one and the infringer had the requisite knowledge of the infringing character of the goods or of the action undertaken.  Such actions extended to importation and commercial distribution (see: s.132 of the Copyright Act 1968).  The penalties for infringement included fines and imprisonment.  The maximum penalty for an individual was $60,500 and/or 5 years imprisonment, and for corporations – a fine of 5 times the maximum  for individuals.  Private prosecutions were possible but not used.

The copyright provisions for border interception by Australian Customs required copyright owners to give a written notice to Customs with security deposit.  Customs officers were thereby authorised to seize the copies believed to infringe copyright and hold them for a specified period to enable the giver of the notice to bring infringement proceedings in court.  Importers of copies that were non-infringing might counterclaim for damages arising from the infringement proceedings.

Disputes concerning the conditions under statutory licences in the Copyright Act 1968, including in particular the rate of remuneration and under certain other licences, were arbitrated by the Copyright Tribunal.  This was an administrative body that was presided over by a serving member of the Judiciary.

Wine Geographical Indications (GIs) were enforced under the Australian Wine and Brandy Corporation Act 1980.  The maximum penalty was two years imprisonment.


	Establishment of a Consultative Group on IP enforcement involving government and industry bodies.

Release of the Australian Government response to the ACIP report on enforcement of IP rights - 28 August 2001. [2002 IAP]
Amendments to the patents, designs and trade marks legislation concerning criminal offence provisions.  [2002 IAP]
Amendments to the Olympic Insignia Protection Act to provide additional protection to Olympic words.  [2002 IAP]
A voluntary code of conduct was adopted by Australian collecting societies.



	Public Education and Awareness


	In 1996, IP Australia undertook its first client survey, which focused on future customer service delivery, new products and services, marketing and communication issues.  Key issues arising from this research were quality of searching and the perception of cost and value of IP rights.  It was clear from the research that a lack of knowledge and understanding of IP in the small business sector was a major concern.  IP Australia has since addressed this as a major component of its ongoing marketing and awareness activities.


	Ongoing program of national IP awareness seminars targeted at small business delivered in state capital cities and regional centres since 1996.

In 1998, commenced producing CD ROMs for business advisers /small business and educational programs.  

Since 1996, an ongoing revision of the IP Australia and PBR Internet sites to improve accessibility, search facilities and client focus.

Continuing strategic market research (1998 to present).

In May 1998, the Attorney-General’s Department launched the electonic newsletter AGD e-News on Copyright.

Enhanced program of copyright education and awareness through greater research and targeted provision of information.

IP Australia undertook various seminars in 2000 under its National Small Business Seminars Program to promote IP.  [2001 IAP] 
The IP Australia internet site underwent further modifications and improvement to be more client focussed and include improved information.  [2001 IAP]
Australia’s IT IP guidelines, Management and Commercialisation of Commonwealth Intellectual Property in the Field of Information Technology, were released in February 2001 (see http://www.dcita.gov.au/ip).  [2001 IAP]
IP Australia launched a program named InnovatED on 8 March 2001 to promote the concepts of innovation and creativity to school-aged children (see http://www.innovated.gov.au).  [2001 IAP]
On 13 March 2001, IP Australia launched an IP Professor Tertiary website to increase the level of understanding and awareness of IP within the tertiary community (see: http://www.ipaustralia.gov.au/ipprofessor/index_js.htm).  [2001 IAP]
In July 2001, IP Australia released a new publication for inventors, "The National Inventor" to provide a communication forum for  inventors in Australia.  [2001 IAP] 
Workshops and information sessions of the Copyright Amendment (Digital Agenda) Act 2000 and the Copyright Amendment (Moral Rights) Act 2000 were delivered in all national centres.  [2001 IAP]
Development and release of a new web site covering all aspects of IP in Australia, see http://www.ipaccess.gov.au.  [2002 IAP]
Release of the IP Toolbox on 23 January 2002 provided information on the commercialisation of IP.  [2002 IAP]
A Centre for IP Research was established at the Melbourne University and conducted a National Small Business IP Seminar program.  [2002 IAP]
IP Australia launched the 2002 edition of its Customer Service Charter on 9 December 2002.  [2003 IAP]

IP Australia launched an information resource for SMEs called Smart Start.  [2003 IAP]

IP Australia conducted a series of seminars for SMEs on IP protection.  [2003 IAP]

The Minister for Communications, Information Technology and the Arts launched the on-line Guide to Digital Rights Management.  [2003 IAP]


	APEC Cooperation on IP Issues


	Australia has maintained an extensive and ongoing program of technical cooperation with APEC economies on intellectual property since 1996.
	Hosted a mission from National Copyright Administration of China to examine, in particular, copyright administration in the context of new technologies, eg. digital works and collecting societies (June 1998).

A specialised training project was established with Indonesia to provide training in Intellectual Property administration and legislation to both government and private sector officials (1999-2000). 

A World Bank funded project was undertaken to provide an extensive review on the redevelopment of the Indonesian Intellectual Property system (2000). 

Australia and WIPO established a joint working group to coordinate the provision of intellectual property technical assistance in Asia and the Pacific Region (2000).

Published copies in hardcopy form of a handbook of material from a Symposium held with judges of the Thai Intellectual Property and International Trade Court, held in June 1999, were distributed to Symposium participants (2000).

In 2001, Australia provided technical assistance or hosted visits by IP officials from the following APEC member economies: Singapore, Japan, New Zealand, the People’s Republic of China, Papua New Guinea and Vietnam.  [2001 IAP]
In June 2001, Australia co-hosted a WIPO sub-regional workshop on Intellectual Property, Genetic Resources and Traditional Knowledge.  [2001 IAP]
Australia hosted a visit by a delegation from the NCAC (National Copyright Administration of China) in 2002.

IP Australia completed the development of and is hosting the website for the APEC IPEG (see http://www.apecipeg.org).  [2002 IAP]
Commencement of a training program on geographic indication for APEC economies. [2003 IAP]
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