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	Chapter 8 : Competition Policy

	Objective

APEC economies will enhance the competitive environment to increase consumer welfare in the Asia-Pacific region, taking into account the benefits and challenges of globalization, developments in the New Economy and the need to bridge the digital divide through better access by ICT, by:

a. introducing or maintaining effective, adequate and transparent competition policy and/or laws and associated enforcement policies;

b. promoting cooperation among APEC economies, thereby maximizing, inter-alia, the efficient operation of markets, competition among producers and 
traders, and consumer benefits; and

c. improving the ability of competition authorities, through enhanced capacity building and technical assistance, to better understand the impact of 
globalization and the New Economy.



	Guidelines

Each APEC economy will:

a.
review its respective competition policy and/or laws and the enforcement thereof taking into account the “APEC Principles to Enhance Competition and Regulatory Reform”; 

b.
enforce competition policies and/or laws (including those prohibiting anticompetitive practices that prevent access to ICT and other new technologies), to ensure protection of the competitive process and promotion of consumer welfare, innovation, economic efficiency and open markets;

c.
disclose any pro-competitive efforts undertaken (e.g. enactment of competition laws, whether comprehensive or sectoral);

d.
implement as appropriate technical assistance in regard to policy development, legislative drafting, and the constitution, powers and functions of appropriate enforcement agencies;

e. 
establish appropriate cooperation arrangements with other APEC economies, including those intended to address the digital divide; and

f.
undertake additional step as appropriate to support the development of the New Economy and to ensure the efficient functioning of markets.



	Collective Actions
APEC economies will:

a. gather information and promote dialogue on and study; 

(i)
the objectives, necessity, role and operation of each APEC economy's competition policy and/or laws and administrative procedures, thereby establishing a database on competition policy; 

(ii)
competition policy issues that impact on trade and investment flows in the Asia-Pacific region;

(iii)
exemptions and exceptions from the coverage of each APEC economy’s competition policy and/or laws in an effort to ensure that each is no broader than necessary to achieve a legitimate and explicitly identified objective;

(iv) 
areas for technical assistance and the modalities thereof, including exchange and training programs for officials in charge of competition policy, taking into account the availability of resources; and

(v) 
the inter-relationship between competition policy and/or laws and other policies related to trade and investment;

b.
deepen competition policy dialogue between APEC economies and relevant international organizations; 

c.
continue to develop understanding in the APEC business community of competition policy and/or laws and administrative procedures;

d. 
continue to develop an understanding of competition policies and/or laws within their respective governments and within relevant domestic constituencies, thereby fostering a culture of competition;

e.
encourage cooperation among the competition authorities of APEC economies with regard to information exchange, notification and consultation;

f.
contribute to the use of trade and competition laws, policies and measures that promote free and open trade, investment and competition; 

g.
encourage all APEC economies to implement the “APEC Principles to Enhance Competition and Regulatory Reform; and

h.
undertake capacity building programs to assist economies in implementing the “APEC Principles to Enhance Competition and Regulatory Reform”.  

The current CAP relating to competition policy can be found in the Competition Policy Collective Action Plan


	Peru’s  Approach to Competition Policy in 2003

Up to date, Peru's general framework in Competition is comprised by Legislative Decree N° 701, Antitrust Law, Legislative Decree N° 807, INDECOPI's competence and proceedings Law, Law N° 27444, Administrative Law, and Law N° 26876, Antitrust Law for the Electric Power Utilities. 

http://www.indecopi.gob.pe/legislacionyjurisprudencia/clc/dec-701-ing.asp
http://www.indecopi.gob.pe/legislacionyjurisprudencia/indecopi/807.pdf
http://www.indecopi.gob.pe/legislacionyjurisprudencia/cam/ley27444.asp
http://www.indecopi.gob.pe/legislacionyjurisprudencia/clc/ley-26876-ing.asp
Peru has undertaken major changes which have had a significant impact on the country's development. Many of the most significant changes involved the constitution of a market economy system. For this, a mediator was required, who without intervening in or distorting the marketplace, would guarantee the effectiveness of the economic system to ensure that the basic rules of competition are honored. 

Since its establishment in 1992, Indecopi has viewed itself as an institution with an arbitration or mediation role in competition controversies among individuals and private enterprises, notwithstanding the prosecution powers assigned by the law. However, this reductive approach to the competition phenomena is changing to a more assertive and even holistic understanding of the market phenomena.  

This new approach to the competition phenomena is reflected on a series of initiatives undertaken to properly enforce the Antitrust Law by means of corrective actions such as the revision of precedents set during the past decade and a broader use of prosecution powers by the competition authority. Also, there are efforts to improve Peru's current Antitrust Law in order to make it more operational and holistic.

Competition and market-oriented policies in Peru and the Andean Region are facing opposition from the majority of the impoverished population of the Andean countries who do not have a clear perception of the benefits of a market economy. While this situation dramatically contrasts with a good stand in macroeconomics, as is the Peruvian case, this also poses an unacceptable risk on said macroeconomic health. The increasing opposition to competition and market-oriented policies referred to at the beginning of this section has stopped any attempt to implement necessary economic reform and improve competition environment. Therefore, this is a barrier against social and economic development and, paradoxically, it is a consequence of the people's perception of unfair wealth distribution and ineffectiveness of competition and market-oriented policies to deal with poverty and social differences. Consequently, there is an opportunity to change the population's negative perception of competition and market-oriented policies.




	Peru’s Approach to Competition Policy in 2003

	Section
	Improvements Implemented Since Last IAP
	Current Competition Policies / Arrangements
	Further Improvements Planned

	General Policy Framework


	Articles 3 and 6 of Legislative Decree N° 701 were understood as an enactment of the per se rule and the rule of reason. These rules were firmly adopted in Peru by two decisions established by the Competition Chamber of the Tribunal of INDECOPI in 1997.  However, article 3 literally expresses that a negative effect has to be present in the economy, in order to declare a practice illegal. Correcting its previous reading of articles 3 and 6, the Chamber has recently enacted Resolution N° 224-2003/TDC-INDECOPI, which revoked those decisions.
http://www.indecopi.gob.pe/legislacionyjurisprudencia/clc/dec-701-ing.asp
http://www.indecopi.gob.pe/upload/legislacionyjurispru/resolu_0224_2003.PDF
In addition, this recent administrative decision has established a precedent for all antitrust cases to be treated in the future. Articles 3 and 6 do not apply sanctions based only on the existence of collusive agreements that restrain trade (as was mentioned above). According to the decision, it will also be necessary to put the agreements into execution, and to have a negative effect in the economy, to declare a practice illegal. Needless to say, this analysis must be carried out on a case-by-case basis. Competition authorities in all future cases will follow the doctrine approved by Resolution N° 224-2003/TDC-INDECOPI, since it is of mandatory compliance.

http://www.indecopi.gob.pe/upload/legislacionyjurispru/resolu_0224_2003.PDF

	Legislative Decree No. 701 seeks to eliminate monopolistic practices, controls, and restraints on free competition in the production and marketing of goods and the provision of services, so that free private enterprise can flourish for the greatest benefit of users and consumers. (Article 1)

The law applies to all persons and entities under public or private law that undertake economic activities. It also applies to all persons who direct or represent corporations, institutions, or entities when they take part in the acts or practices prohibited by this law (Article 2)

Pursuant to the provisions of this law, acts or behavior involving economic activities that constitute abuse of a dominant market position or limit, restrain, or distort free competition in a manner that injures the common economic interest in national territory are prohibited and shall be punished.

More details regarding the Peruvian Competition Law, can be found at:

Http://www.apeccp.org.tw/doc/Peru.html#Competition
http://www.indecopi.gob.pe/org_func/defcomp/CLC/index.html
With regard to merger control, it only applies to the electricity sector. Peru´s National Institute for Defense of Competition and Protection of Intellectual Property,INDECOPI, is in charge of  supervising mergers in the electricity sector (Law Nº26876: antitrust and antioligopoly of the electricity sector).  The Free Competition Commission, FCC, has to be notified of mergers and after the analysis and investigation, give authorization to the interested parties.

Through Supreme Decree N° 087-2002-EF, published on June 1st, 2002, additional regulation has been set for Law N° 26876 "Antitrust and Antioligopoly Law for the Electricity Sector". This decree has the purpose of establishing a special procedure for the application of the law whenever a concentration takes place as a result of the promotion of investment by the Agency of Promotion of Investmet, PROINVERSION.

Http://www.indecopi.gob.pe/legislacionyjurisprudencia/clc/ley22876.asp
Http://www.indecopi.gob.pe/legislacionyjurisprudencia/clc/reglamentosectorelectrico.asp
Contact point:

Freddy Freitas, Technical Secretary of the Competition Chamber of  INDECOPI's Tribunal. 

ffreitas@indecopi.gob.pe
According to article 36º in Law Nº 27336 -Law describing the enforcement, functions and faculties of the Telecommunications Regulator, OSIPTEL-, OSIPTEL is the administrative body in charge of all matters related to the telecommunications sector, including the resolution of any conflict related to conducts affecting the market of public services in this sector (abuse of dominant position and cartels).
www.osiptel.gob.pe
More details regarding Telecommunication legislation may be found at:

www.osiptel.gob.pe/Index.ASP?T=P&P=2728
Law Nº 27809 established a time limit for resolution of INDECOPI´s procedures, which is 120 business days. This resolution must be applied to FCC’s procedures.

On October 11, 2001, Administrative Procedures of General Law, established the general framework to regulate the administrative procedures, included the FCC’s procedures.

Contact point: 

Ana Rosa Martinelli Montoya,  Business Relations Manager of OSIPTEL.
	At Present, INDECOPI is reviewing its competition law to strengthen it, according to its competition policy. 

As a way of enforcing the Antitrust Law, a specific section dealing with mergers and acquisitions, which could potentially distort competition, will be included.



	Reviews of Competition Policies and/or Laws


	
	Currently, there are two precedents of Obligatory Observance concerning Competition issues. 

Complete details can be found at:

http://www.apeccp.org.tw/doc/Peru.html#Decision
http://www.indecopi.gob.pe/org_func/defcomp/CLC/index.html
Contact point: ffreitas@indecopi.gob.pe
	There is a legislative project at the Peruvian Congress, which modifies the fines established by Decree Nº 701.

In addition, INDECOPI is reviewing its competition law to strengthen it according to its competition policy. 

	Competition Institutions (Including Enforcement Agencies)


	
	The Free Competition Commission (FCC) is an autonomous agency and one of the jurisdictional bodies within INDECOPI.  INDECOPI is a public decentralized entity within the Executive, and the Presidencia de Consejo de Ministros (Presidency of the Cabinet).

Six members directly named by INDECOPI's Board of Directors make up the FCC. Each member works part time at the Commission, and can come from the public or private sector. Their autonomy and impartiality is granted by their moral and professional capacity.

All the different areas, commissions and offices belonging to INDECOPI, including the FCC, are financially and administratively audited every year. Regarding the issues related to the FCC’s tasks, INDECOPI promoted an academic audit which seeks to review the conceptual framework used by its commissions, in order to introduce modifications if they are required. This academic audit has been temporarily interrupted because of budgetary restrictions.

The Competition Chamber of  INDECOPI's Tribunal has the second and final administrative jurisdiction on cases involving violations of Decree 701.

http://www.indecopi.gob.pe/org_func/defcomp/CLC/index.html
Contact point: ffreitas@indecopi.gob.pe
OSIPTEL is the administrative body in charge of all matters related to the telecommunications sector, including the resolution of any conflict related to conducts affecting the market of public services in this sector.

www.osiptel.gob.pe
	

	Measures to Deal with Horizontal Restraints


	Articles 3 and 6 of Legislative Decree N° 701 were understood as an enactment of the per se rule and the rule of reason. These rules were firmly adopted in Peru by two decisions established by the Competition Chamber of the Tribunal of INDECOPI in 1997. However, article 3 literally expresses that a negative effect has to be present in the economy, in order to declare a practice illegal. Correcting its previous reading of articles 3 and 6, the Chamber has recently enacted Resolution N° 224-2003/TDC-INDECOPI, which revoked those decisions. 

In addition, this recent administrative decision has established a precedent for all antitrust cases to be treated in the future. Articles 3 and 6 do not apply sanctions based only on the existence of collusive agreements that restrain trade (as was mentioned above). According to the decision, it will also be necessary to put the agreements into execution, and to have a negative effect in the economy, to declare a practice illegal. Needless to say, this analysis must be carried out on a case-by-case basis. Competition authorities in all future cases will follow the doctrine approved by Resolution N° 224-2003/TDC-INDECOPI, since it is of mandatory compliance.
	Articles 3 and 6 of Legislative Decree N° 701 punish agreements which restrain trade, no matter if they impose horizontal or vertical restraints. In this sense, agreements such as price fixing, distribution of market shares, supply limitation, unjustified refusal to deal, discrimination among competitors and tying arrangements, may be declared illegal under Legislative Decree N° 701 provisions. 

The Free Competition Commission (FCC) elaborated a guideline for the Decentralized Offices of INDECOPI (ODIs) with recommendations about collusive agreements. This document is for exclusive use of the ODIs. 
	INDECOPI will request a more active role of its Economic Studies Department in order to analyze the market and to collect information for possible procedures. 

	Measures to Deal with Vertical Restraints


	
	The same rules explained in the precedent section are applicable to vertical restraints.
	INDECOPI will request a more active role of its Economic Studies Department in order to analyze the market and to collect information for possible procedures. 


	Measures to Deal with Abuse of Dominant 

Position


	
	Peruvian competition law punishes the abuse of dominant position as an anti-competitive practice. Acts of abuse of a dominant position are:

· unjustified refusal to satisfy demand for purchase or acquisition of goods or services, or offer of sale or provision thereof; 

· application in business practices of discriminatory terms for similar services, which place some competitors at a disadvantage with regard to others. 

· Making contracts contingent upon acceptance of 
supplementary payments that by their nature and in comparison with business custom are not related to the purpose of the contracts, 

· Other cases of a similar nature.

These practices are punished when the anti-competitive conduct and its damaging effects on the market have been proved.

Regarding essential facilities practices, the FCC and the Competition Chamber of  INDECOPI's Tribunal have made decisions on this issue, in procedures which refer to pylons and banks. 

http://www.indecopi.gob.pe/org_func/defcomp/CLC/index.html
Contact point: ffreitas@indecopi.gob.pe
	

	Measures to Deal with Mergers and Acquisitions


	
	The only sector, which counts with a prior notification mechanism for concentration operations, is the electricity sector. 

According to the Law (Antitrust and Antioligopoly Law for the Electricity Sector), all companies directly or indirectly involved in merger operations, shall notify such operations before performing them, considering their market share in the activities of electric power generation, and/or transmission, and/or distribution in the Peruvian territory.

Regarding this law, the FCC has prepared some guidelines in order to determine the criteria related to the interpretation of the Law.

More details regarding the Peruvian Competition Law, may be found at:

http://www.apeccp.org.tw/doc/Peru.html#Competition
http://www.indecopi.gob.pe/org_func/defcomp/CLC/index.html
Based on previous experience with merger notifications in the electricity sector, in April 2002, the FCC elaborated a new questionnaire in order to improve the request of information within a merger notification procedure. This new questionnaire takes into account the Peruvian Electricity sector's way of operation and requests more direct and specific information. It also considers the different relevant markets in the Peruvian electricity sector:

· The non franchise customer. 

· The transmission market.

· The distribution market.

http://www.indecopi.gob.pe/tribunal/clc/nuevoFormulario.pdf
Contact point: ffreitas@indecopi.gob.pe
	INDECOPI is evaluating the possibility of generalizing the application of measures dealing with mergers and acquisitions to all markets, not only the electricity market.  

	Other Issues Addressed by Competition Policy


	
	INDECOPI has a close relationship with CONSUCODE, the entity that controls State acquisitions, in order to investigate possible restraints to free competition in public procurement.

Peru is facing a severe economic crisis. The government has implemented an austerity policy which restrains the expenditure of public funds for trips abroad of public sector officials, as part of its measures. In that sense, INDECOPI will need financial assistance to attend forums and seminars on competition and regulatory reforms.
	INDECOPI will seek funding to improve its competition team and to finance its training. 

	Co-operation Arrangements with other Member Economies


	
	Transparency is one of APEC's important principles enshrined in APEC's 1995 Osaka Action Agenda. In this sense, there are specific principles, which APEC member economies should pursue. One of them is the APEC Principle to Enhance Competition and Regulatory Reform, which has been undertaken by Peru when it held the Convenorship of the CPD Working Group (from 1999 to May 2002).  Peru held the Vice Convenorship, until December 2002.
	The APEC Training Program on Competition Policy for APEC Member Economies was held from August 5th to 7th, 2003, at Hanoi, Vietnam. An INDECOPI Official participated in this program.

	Activities with other APEC Economies and in other International Fora


	On July 2002, a Regional Seminar for the Training of Efficient Institutions in the application of Competition Policy was held in Bogotá, Colombia. Two INDECOPI officials attended the seminar.

On November 2002, a Program for the First Edition of the Iberoamerican Forum on Defense of Competition was held in Madrid, Spain. Two INDECOPI officials were trained in this program.

On March 2003, a Seminar on Technical Barriers to Trade was held in Geneva, Switzerland. An INDECOPI official attended this seminar.

On June, 2003, a Regional Seminar on Competition Policy, Economic Development and Multilateral System: Doha Mandate and its perspective, was held in Buenos Aires, Argentina. Two INDECOPI officials attended this seminar.

On June 2003, a Cooperation Program was developed by INDECOPI in order to be presented to the United Nations Cooperation on Trade and Development- UNCTAD. This program included the demand of technical assistance, training, publications etc. 

A Seminar on Abuse of Dominant Position was held from July 21st to 24th, 2003, at INDECOPI´s headquarters. This Seminar is organized in the framework of the European Union and Andean Community Competition Project.
	Peru is part of the Iberoamerican Forum of Competition, this Forum promotes cooperation on competition issues amongst Iberoamerican countries.

Peru is participating on a Project carried out  by the European Union and the Andean Community General Secretarial on Competition issues (2003-2005).
	A consultancy on Institutional Environment was from August 14th to 22nd, 2003 by Mr. Michael Krakowski, in the framework of the European Union and Andean Community Competition Project.

	Collective Actions


	
	
	


	Improvements in Peru’s Approach to Competition Policy since 1998

	Section
	Position at Base Year (1998)
	Cumulative Improvements Implemented to Date

	General Policy Position


	Legislative Decree No. 701 seeks to eliminate monopolistic practices, controls, and restraints on free competition in the production and marketing of goods and the provision of services, so that free private enterprise can flourish for the greatest benefit of users and consumers. (Article 1).

The law applies to all persons and entities under public or private law that undertake economic activities. It also applies to all persons who direct or represent corporations, institutions, or entities when they take part in the acts or practices prohibited by this law (Article 2).

Pursuant to the provisions of this law, acts or behavior involving economic activities that constitute abuse of a dominant market position or limit, restrain, or distort free competition in a manner that injures the common economic interest in the national territory are prohibited and shall be punished.

More details regarding Peruvian’s Competition Law, can be found at:

Http://www.apeccp.org.tw/doc/Peru.html#Competition
http://www.indecopi.gob.pe/org_func/defcomp/CLC/index.html
With regards to merger control, it only applies to the electricity sector.  INDECOPI is in charge of  supervising mergers in the electricity sector (Law Nº26876: antitrust and antioligopoly of the electricity sector).  The FCC has to be notified of mergersand acquisitions and after the analysis and investigation, give authorization to the interested parties.

www.indecopi.gob.pe/legislacionyjurisprudencia/clc/ley22876.asp
www.indecopi.gob.pe/legislacionyjurisprudencia/clc/reglamentosectorelectrico.asp
According to article 36º in Law Nº 27336 -Law describing the enforcement, functions and faculties of the Telecommunications Regulator, OSIPTEL-, OSIPTEL is the administrative body in charge of all matters related to the telecommunications sector, including the resolution of any conflict related to conducts affecting the market of public services in this sector (abuse of dominant position and cartels).
http://www.osiptel.gob.pe 

http://www.osiptel.gob.pe/Index.ASP?T=T&IDBase=0&P=%2Fosipteldocs%2Fgl%2Fel%5Fsector%2Fmarco%5Flegal%2Flegislaci%F3n%5Ftelecomunicaciones%2Fost%5F01%5F04%2Ehtm
More details regarding Telecommunication legislation may be found at:

www.osiptel.gob.pe/Index.ASP?T=P&P=2728

	Through Supreme Decree N° 087-2002-EF, published on June 1st, 2002, additional regulation has been set for Law N° 26876 “Antitrust and Antioligopoly Law for the Electricity Sector".  This decree has the purpose of establishing a special procedure for the application of the Law whenever a concentration takes place as a result of the promotion of investment by the Agency of Promotion of Investment, PROINVERSION.

Law Nº 27809 established a time limit for resolution of INDECOPI´s procedures, which is 120 business days. This resolution must be applied to the FCC’s procedures.

On October 11, 2001, Administrative Procedures of General Law, established the general framework to regulate the administrative procedures, including the FCC’s procedures.

http://www.indecopi.gob.pe/upload/legislacionyjurispru/d.s.087-2002-ef.pdf
http://www.indecopi.gob.pe/legislacionyjurisprudencia/crp/leyconcursal1.asp
http://www.indecopi.gob.pe/legislacionyjurisprudencia/cam/ley27444.asp


	Reviews of Competition Policies and/or Laws


	There are two precedents of mandatory compliance concerning Competition issues. They can be found at:

http://www.apeccp.org.tw/doc/Peru.html#Decision
	The Competition Chamber of INDECOPI's Tribunal has approved Resolution N° 224-2003/TDC-INDECOPI. This resolution establishes a precedent for all antitrust cases to be treated in the future. Articles 3 and 6 do not apply sanctions based only on the existence of collusive agreements that restrain trade (as was mentioned above). According to said decision, it will also be necessary to put the agreements into execution, and to have a negative effect in the economy, to declare a practice illegal. Needless to say, this analysis must be carried out on a case-by-case basis. Competition authorities in all future cases will follow the doctrine approved by Resolution N° 224-2003/TDC-INDECOPI, since it is of mandatory compliance.
http://www.indecopi.gob.pe/upload/legislacionyjurispru/resolu_0224_2003.PDF


	Competition Institutions (Including Enforcement Agencies)


	The Free Competition Commission is an agency with technical and administrative autonomy, responsible for ensuring compliance with the law against practices that are monopolistic, or designed to control or restrict free competition. 

The Commission on Free Competition has a Technical Secretariat that serves as a liaison with the administrative structure of INDECOPI. (Article 44 of the Law on Organization and Functions of INDECOPI)

The antitrust chamber of the Court for the Defense of Competition of INDECOPI has the second and final administrative jurisdiction for cases involving violations of Decree 701.
	According to article 36º in Law Nº 27336 -Law of enforcement of the functions and faculties of the Telecommunications Regulator, OSIPTEL-, OSIPTEL is the administrative body in charge of the resolution of any conflict related to the telecommunications sector. 

INDECOPI, in charge of Antitrust Policy in Peru, through its Free Competition Commission (FCC), has been able to improve cooperation mechanisms with sector regulators such as OSIPTEL –Telecommunications- and OSITRAN –Transport Infrastructure-. For instance, during 2000, OSITRAN sent to the FCC an investigation for its evaluation. This investigation was related to discriminatory practices in seaport services.


	Measures to Deal with Horizontal Restraints 


	The Peruvian antitrust legislation punishes anticompetitive practices such as:

· Direct or indirect collusion among competitors to fix prices or other terms of trade or service

· Division of the market or supply sources

· Application of production quotas

· Agreement upon product quality when it does not relate to national or international technical standards and negatively affects the consumer

· Application in business practices of discriminatory terms for similar services, which place some competitors at a disadvantage with regard to others

· Making contracts contingent upon acceptance of supplementary payments that by their nature and in comparison with business custom are not related to the purpose of the contracts

· Unjustified refusal to satisfy demand for purchase or acquisition of goods or services, or offer of sale or provision thereof

· Collusion for limits or controls on production, technical development, or investment 

· Establishment of, agreement on, or coordination of bids or lack of bids in public auctions, competitions, and sales

· Similar situations.


	Articles 3 and 6 of Legislative Decree N° 701, punish agreements which restrain trade, no matter if they impose horizontal or vertical restraints. In this sense, agreements such as price fixing, distribution of market shares, supply limitation, unjustified refusal to deal, discrimination among competitors and tying arrangements, may be declared illegal under Legislative Decree N° 701 provisions. 

The above mentioned articles were understood as an enactment of the per se rule and the rule of reason. These rules were firmly adopted in Peru by two decisions established by the Competition Chamber of the Tribunal of INDECOPI in 1997. However, article 3 literally expresses that a negative effect has to be present in the economy, in order to declare a practice illegal. Correcting its previous reading of articles 3 and 6, the Chamber has recently enacted Resolution N° 224-2003/TDC-INDECOPI, which revoked those decisions. 

In addition, this recent administrative decision has established a precedent for all antitrust cases to be treated in the future. Articles 3 and 6 do not apply sanctions based only on the existence of collusive agreements that restrain trade (as was mentioned above). According to said decision, it will also be necessary to put the agreements into execution, and to have a negative effect in the economy, to declare a practice illegal. Needless to say, this analysis must be carried out on a case-by-case basis. Competition authorities in all future cases will follow the doctrine approved by Resolution N° 224-2003/TDC-INDECOPI, since it is of mandatory compliance.
The Free Competition Commission (FTC) elaborated a guideline for the Decentralized Offices of INDECOPI (ODIs) with recommendations about collusive agreements. This document is for exclusive use of the ODIs.

	Measures to Deal with Vertical Restraints


	Peruvian competition law does not prohibit per se vertical restraints such as: 

-
exclusive dealing, and;

-
resale price maintenance.

The anti-competitive nature of these practices is analyzed case by case. Tying arrangements could be punished under the Rule of Reason.


	Under Peruvian Competition Law there is no different treatment between horizontal and vertical restraints. The precedent set by Resolution N° 224-2003/TDC-INDECOPI, is also applied to vertical restraints.

	Measures to Deal with Abuse of Dominant Position 


	Peruvian Competition Law punishes the abuse of dominant position such as:

· Unjustified refusal to satisfy demand for purchase or acquisition of goods or services, or offer of sale or provision thereof.
· Application in business practices of discriminatory terms for similar services, which place some competitors at a disadvantage with regard to others. 
· Making contracts contingent upon acceptance of supplementary payments that by their nature and in comparison with business custom are not related to the purpose of the contracts.
· Other cases of a similar nature.
	Regarding essential facilities practices, the FCC and the Antitrust Chamber of Competition Court have taken decisions on this issue, in procedures that refer to pylons and banks.

	Measures to Deal with Mergers and Acquisitions 


	The only sector which requires a prior notification mechanism for concentration operations, is the electricity sector. 

According to the Law (Antitrust and Antioligopoly Law for the Electricity Sector), all companies directly or indirectly involved in merger operations shall notify such operations before performing them, considering their market share in the activities of electric power generation, and/or transmission, and/or distribution in the Peruvian territory.

http://www.indecopi.gob.pe/legislacionyjurisprudencia/clc/ley22876.asp
http://www.indecopi.gob.pe/legislacionyjurisprudencia/clc/reglamentosectorelectrico.asp
	During 1999, the main investigation concerning mergers in the electricity sector was carried out. At the end of this procedure, the FCC established some issues in order to improve the analysis of concentrations operations such as:

· Concentration operations that are made in a foreign country, including tender off operations, must be notified to the FCC in order to obtain previous authorization.

· Regarding the definition of control over a firm, the FCC ruled that constant influence over the decision bodies within a firm implies a prime position over the rest of shareholders. This influence can be executed through the strategic decisions taken by the General Shareholders Meeting, the Board or by Management.

· The previous authorization system is applied to all operations that potentially restrain, reduce or damage competition. Therefore, if  the operation only enhances a dominant position, it will not be under the scope of this law. However, this last type of operations will be evaluated in detail, given that they have potential capacity to restrain, reduce or damage competition.

· The prohibition or the establishment of conditions does not imply by themselves that the operation constitutes an abuse of dominant position. In fact, the regulations establish a previous authorization system before the operation causes any effect on the market.
In addition, based on its previous experience with merger notifications in the electricity sector, in April 2002, the FCC elaborated a new questionnaire in order to improve the request of information within a merger notification procedure. This new questionnaire takes into account the Peruvian Electricity sector's way of operation and requests a more direct and specific information.  It also considers the different relevant markets in the Peruvian electricity sector:

· The non franchise customer. 

· The transmission market.

· The distribution market.

http://www.indecopi.gob.pe/tribunal/clc/nuevoFormulario.pdf
Through Supreme Decree N° 087-2002-EF, published on June 1st, 2002, additional regulation has been set for Law N° 26876 “Antitrust and Antioligopoly Law for the Electricity Sector".  This decree has the purpose of establishing a special procedure for the application of the Law whenever a concentration takes place as a result of the promotion of investment by the Agency of Promotion of Investment, PROINVERSION.

www.proinversion.com


	Other Issues Addressed by Competition Policy


	
	Between 2001 and 2002, State enterprises under jurisdiction of the National Fund of State Entrepreneurial Activity (FONAFE) were studied in order to evaluate their subsidiary role within the market. 

The first step was related to the evaluation of the nature of the activities carried out by these enterprises, in order to conclude whether or not they were economic activities.  Secondly, the legality of those activities was evaluated. Finally, the situation of the private supply and the competition conditions of the market were analyzed in order to evaluate the subsidiary character of these activities. 

The following companies were analyzed:

· Financial Development Corporation (Cofide). 

· Perupetro (oil market). 

· Serpost (postal services).

· Tans (commercial air services).

· Editora Perú (legal norms publication). 

· Sima Perú (Naval construction and metal-mechanic industry)

· Enaco (Control of Coca leaf production and commercialization)

· Adinelsa (Rural electric power services)

· Inmisa (Real Estate business)

In 2002, the following were also analyzed:

-     Banco de la Nación (bank in charge of State Accounts)

-       Banco de Materiales (Bank which promotes construction) 

http://www.indecopi.gob.pe/tribunal/clc/informes/InfoFONAFE.asp
http://www.indecopi.gob.pe/transparencia/informesyconsultas.asp


	Co-operation Arrangements with other Member Economies


	
	APEC/ OECD Cooperative Initiative on Regulatory Reform", has been the first Peruvian Project presented and approved, since Peru´s entry to this forum on November 1998. 
From February 21st  to  22nd, 2001, Indecopi organized the "First Meeting of the APEC/OECD Co-operative Initiative on Regulatory Reform", in Singapur. This conference allowed the economies to share experiences on regulatory policy. 

From September 19th  to 20th, 2001, Indecopi organized the “First Workshop of the APEC/OECD Co-operative Initiative on Regulatory Reform” in Beijing, China
From April 24th to 25th, 2002, Indecopi organized the "Second Workshop of the APEC/OECD Co-operative Initiative on Regulatory Reform", in Merida, Mexico.

"The Third Workshop and High Level Conference of the APEC/OECD Co-operative Initiative on Regulatory Reform" was held in Cheju Island, Korea, from October 17th to 18th, 2002.

Transparency is one of APEC's important principles enshrined in APEC's 1995 Osaka Action Agenda. In this sense, there are specific principles, which APEC member economies should pursue. One of them is the APEC Principle to Enhance Competition and Regulatory Reform, which has been undertaken by Peru when it held the Convenorship of the CPD Working Group (from 1999 to May 2002).  At this time, Peru held the Vice Convenorship, until December 2002.

	Activities with other APEC Economies and in other International Fora


	
	Participation in an international Seminar organized by Indecopi and OECD, in 1999, related to the exchange of experiences on Competition Policies in different sectors such as commercial air travel, electric and gasoline sectors.

The Federal Trade Commission (FTC) and the Department of Justice, Antitrust Division (DOJ) have conducted a series of seminars in cooperation with the Andean Community Secretariat and the Competition Authorities of the Andean Community. 
Indecopi, jointly with the FTC and the DOJ, organized a seminar in Lima, from June 10th to June 13th, 2002.  This seminar focused on investigative techniques for cartels.

In the same series of seminars, the FTC and the DOJ organized a Regional Seminar on Building Effective Competition Enforcement Institutions, where Indecopi participated.  The seminar took place in Bogota, Colombia, from July 23rd to July 25th,, 2002. This seminar allowed the participants to share experiences among competition authorities in the Andean Community.

Peru is part of the Iberoamerican Forum of Competition.  This Forum promotes cooperation on Competition amongst iberoamerican countries.

On July 2002, a Regional Seminar for the Training of Efficient Institutions in the application of Competition Policy, was held in Bogotá, Colombia. Two INDECOPI officials attended the seminar.

On November 2002, a Program for the First Edition of the Iberoamerican Forum on Defense of Competition was held in Madrid, Spain. Two INDECOPI officials were trained in this program.

On June, 2003, a Regional Seminar on Competition Policy, Economic Development and Multilateral System: Doha Mandate and its perspective, was held in Buenos Aires, Argentina. Two INDECOPI officials attended this seminar.

On June 2003, a Cooperation Program was developed by INDECOPI in order to be presented to the United Nations Cooperation on Trade and Development- UNCTAD. This program included the demand of technical assistance, training, publications etc. 

A Seminar on Abuse of Dominant Position is taking place from July 21st to 24th, 2003, at INDECOPI´s headquarters. This Seminar is organized in the framework of the European Union and Andean Community Competition Project.


